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RESOLUTION NO. 2022-

RESOLUTION

TO APPROVE A SUB-SURFACE ENCROACHMENT PERMIT FOR WEST END
RESTAURANTS LLC DBA BRICKTOP’S TO INSTALL AND MAINTAIN
FOOTERS LOCATED ON ITS PROPERTY AT 1 NORTH MAIN STREET, SUITE
H, WHICH WILL ENCROACH INTO THE PUBLIC RIGHT OF WAY ON NORTH
MAIN STREET (TAX MAP NUMBER 0001000200205)

WHEREAS, Greenville One, LLC is the owner of real property more fully described herein as
1 North Main Street (also known as Tax Map Number 0001000200205) located in the City of
Greenville, South Carolina (the “City”), together with the improvements constructed thereon in the
form of a building; and

WHEREAS, West End Restaurants LLC dba BrickTop’s desires to obtain authorization for an
encroachment which will encroach under and onto the City’s public right of way or public space in a
manner which complies with the requirements of public right of way, and causes no undue interference
with the lawful use of nearby premises; and

WHEREAS, under the conditions contained in Declaration of Encroachment Permit (Sub-
Surface for Leased Property) (Contract No. 22-689), which is attached hereto as Exhibit A and
incorporated herein by reference, West End Restaurants LLC dba BrickTop’s desires to acquire, and
the City desires to grant, certain rights to install and maintain footers under and onto the public right
of way as shown on Attachment A to the Declaration of Encroachment Permit; and

WHEREAS, City Code §36-1 authorizes the City Council by resolution to approve such
encroachments when found to comply with the criteria contained in that section; and

WHEREAS, the City Council, after reviewing the nature of the encroachment, has determined
that the proposed encroachment presents no physical threat of safety or undue interference to
pedestrians, motor vehicles, drivers and passengers, or to others in lawful use of City property or to
their property, all as provided in §36-1; and

WHEREAS, the City Council has determined that the encroachment is compatible in use and
design with the public right of way;

NOW, THEREFORE, BE IT RESOLVED BY THE MAYOR AND CITY COUNCIL OF
THE CITY OF GREENVILLE, SOUTH CAROLINA, there is hereby approved by this Resolution an
Encroachment Permit with West End Restaurants LLC dba BrickTop’s for the purposes of installing
and maintaining footers located at 1 North Main Street, Suite H (also known as Tax Map Number
0001000200205) which will encroach under and onto the public right of way as shown on Attachment
A to the Declaration of Encroachment Permit. The Encroachment Permit will be substantially similar
to that which is provided as Exhibit A to this Resolution, with the City Manager authorized to make
such minor adjustments as may be consistent with the City’s interest, the purpose of this Resolution,
and the rights of the public using this space.
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RESOLVED THIS DAY OF ,2022.

MAYOR
Attest:

CITY CLERK
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STATE OF SOUTH CAROLINA DECLARATION OF ENCROACHMENT PERMIT
(SUB-SURFACE)
(For Leased Property)

(Contract No. 22-689)

COUNTY OF GREENVILLE

THIS DECLARATION OF ENCROACHMENT PERMIT (“Encroachment Permit™)
is made this of . 2007, by the City of Greenville, South
Carolina, 2 Municipal Corporation (“Grantor™), and Greenville One, LLC (“Grantee™) and West
End Restaurants LLC dba BrickTop's. (“Lessee™).

WHEREAS, the Granmtee is the owner of and the Lessee is leasing certain real property
described herein as 1 N. Main Street. Suite H (also known as Tax Map Number: 0001 000200205)
located in the City of Greenville, South Carolina, together with the improvements constructed
therean in the form of a building: and

WHEREAS, Grantee desires to build an encroachment which will encroach under and
onto the Grantor's public right-of-way or public space in a manner which complics with the
requirements of public right-of-way. and is likely to promote public use of an area the Grantor
has targeted for economic development; and

WHEREAS, the encroachment shall be for the business known as West End Restaurants
LLC dba BrickTop’s, and

WHEREAS, the Grantor, after viewing the conceptual plans, deems that the
encroachment encroaches under and onto the public right-of-way or public space; and

WHEREAS, the Grantor has determined that the encroachment presents no physical threat
lo the safety of pedestrians. motor vehicle drivers and passengers, or others in lawful use of the
public right-of-way or public space, or to their propeny: and

WHEREAS, the Grantor has determined that the encroachment is compatible in use and
design with the public right-of-way or public space; and

WHEREAS, the Grantor has determined that owners and occupants of property located
within 100 feet of the proposed encroachment have been notified of the encroachment and have
no objections; and

WHEREAS, the Grantor has determined that the encroachment will enhance the value of
the building and will not decrease the value of any building in the immediate vicinity: and

WHEREAS, the Grantor deems that there is no adverse impact or undue interlerence
created by this encroachment for pedestrians and for nearby premises; and
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WHEREAS, under the conditions described herein, the Lessee desires to acquire, with the
Grantee's approval. and the Grantor desires to grant, cenain rights as set forth below in
paragraphs 1 and 2 subject to the terms and conditions set forth herein: To install footings. as
provided for in Attachment A. which is attached and incorporated into this Encroachment Permit.

WHEREAS, the Grantor did pass Resolution Number: on
authorizing this declaration of encroachment permit.

NOW THEREFORE, in consideration of the mutual covenants and agreements contained
in this Encroachment Permit, and the payment by the Grantee or the Lessee to the Grantor of
One Dollar and NO/100 (31.00) and the permit fee, the receipt and sufficiency of which are
hereby acknowledged, the parties agree as follows:

b

Encroachment on Public Propertv. The Grantor does herehy consent to said

encroachment under and onto public right-of-way or public property, subject to the
conditions and limitations described in this document. and does hereby grant and
convey an encroachment under and onto the public right-of~way or public space for
the limited purpose of installing and maintaining foatings. as more fully set out in
Attachment A.

Maintenance. The Lessee shall at all times maintain the encroachment under and
onto the public right-of-way or public space in a structurally safe condition.
Whenever the Grantor makes a finding that the encroachment is no longer
structurally safe. the Grantor shall issue 1o the Grantee and the Lessee a written
notice stating the deficiencies and corrective action required. The Grantee and the
Lessee shall have 30 days from the date of notice to comply. If the Grantee and
the Lessee fail 1w achieve compliance within 30 days, the Grantor shall be
autharized to have the encroachment removed and the costs of removal and storage.
ifany. assessed to the Grantee and the Lessee and this Encroachment Permit shall
be deemed terminated. The foregoing notwithstanding. Grantor shall take
whatever action it deems necessary, without liability or obligation to the Grantee
or Lessee, in the event Grantor determines. in its sole discretion, the encroachment
presents an immediate threat to public safety.

Indemnification. Notwithstanding anything hercin to the contrary, the Grantee and
the Lessee shall indemnify and hold the Grantor free and harmless from and
against any and all liabilities. losses, claims, judgments, suits, causes of action
and/or expenses of any kind or nature, resulting from personal injury and/or death
to persons, or property damage, resulting from or in any way arising out of or in
any way connected with the existence, construction, installation. or maintenance of
the gncroachment as contemplated by this Encroachment Permit or any additional
improvements, should any be authorized in the same area, including the pavment
of reasonable attomeys” fees.

Should the Grantor be named in any suit. action or claim under the terms hereof,
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then the Grantee and the Lessee shall appear and defend the Grantor at their sole
cost and expense: provided that the Grantor shall always have the option to appear
and defend such action or claim on its own behall, and all reasonable costs for same
shall be borne by the Grantee and the Lessee. The forcgoing indemnity shall
survive the expiration, termination, or assignment of this Encroachment Permit.

The Lessee shall maintain liability insurance coverage with the Grantor named as
an additional insured for the encroachment in an amount not less than that
maintained by the Grantee and the Lessec for the property referenced above and
not less than the maximum amount permitted for recovery by the State Tort Claims
Act as from time to time amended or One Million Dollars ($1,000,000.00),
whatever is the greater amount.

Centificates showing proof of such insurance shall be submitted by the party(ies)
required to provide insurance hereunder to the City prior to commencement of
constructing and/or installing the encroachment granted by this Encroachment
Permit, and evidence of such insurance shall be forwarded w City’s Risk Manager
on an annual basis during the duration of this encroachment permit. Further, it shall
be an affirmative obligation upon the party(ies) required to provide insurance
hereunder to advise City's Risk Manager at Fax No. 864-467-4597, e-mail
mijnnkigreenvillesc.oov , PO Box 2207, Greenville, SC 29602, within two days of
the cancellation or substantive change of any insurance policy set out
herein. Failure o maintain said liability insurance shall result in the termination of
this encroachment permit.

4. Duration. The encroachment permit shall begin on the date recited in the preamble,
and shall be for a term of five (5) years and shall be automatically renewed for
terms of five (5) years each, for a maximum of two (2) renewed terms unless
terminated by written notice delivered to the Grantee or the Lessee not less than
six (6) months prior to expiration of proceeding term.

Upon demuolition of the structure on the Grantee’s Property or upon an alteration
of the structure resulting in the encroachment no longer extending under and onto
the public right-of-way or public space. then the rights granted under paragraph one
(1} of this Encroachment Permit shall terminate; provided that destruction by fire
or other casually shall not result in a termination of rights under this Encroachment
Permit and Grantee shall be entitled to rebuild. repair, or restore the encroachment
pursuant to the terms hereof. In any event, the term, including any extension
thereol, shall automatically terminate when Lessee ceases 1o operate the business
for which the encroachment is granted. unless Grantor consents to an assignment
of this Encroaschment Permit as more fully set forth below in paragraph seven (7).

5. Obligations Upon Termination. Upon termination of the term or the term as

renewed, or for reasons herein provided, the Grantee and the Lessee shall remove
the encroachments. If they fail to remove the encroachment within thirty (30)
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days. the Grantor shall be authorized 1o have the encroachment removed and the
costs of removal and storage, if any, assessed to the Grantee and the Lessee.

5. Cancellatio Record. Upon termination of all or part of this Encroachment
Permit, pursuant to the herein provisions, the Grantor may record a document
canceling or modifying this Encroachment Permit executed by the Grantor,

71 Assignment. This Encroachment Permit shall inure to the benefit of the Grantor
its successors and assigns as owners of the public right-of-way. Grantee and/or
Lessee may not assign its rights and obligations under this Encroachment Permit
without the written consent of the City Manager or his designee.

B. Additional Temporary Encroachments. The Grantee and the Lessee shall be
entitled to such additional temporary encroachments over, under and/or onto the
public right-of-way or public space on a reasonable basis as may from time 1o time
be necessary for the construction and maintenance duties and rights otherwise
granted herein. the dimensions of which shall be reasonably determined in each
instance by the Grantor, provided the Grantee and the Lessee returns the public
right-of-way or public space to a safe, usable condition subject to professional
standards and otherwise applicable under codes. and to an appearance at least equal
to that prior to any disruption by the Grantee and the Lessee 1o the surface of the
public right-of-way or public space.

9, Compliance Reguirements. Nothing contained herein shall be construed o relieve
the Grantee and the Lessee [rom the obligation to comply with the Zoning and
Building Ordinances and regulations otherwise applicable to the premises and to
the encroachment area or from any other federal. state, or municipal law which may
be applicable.

10, Remedics. Either party may enforce this Encroachment Permit by an appropriate
action at law or in equity, including specific performance. with the prevailing party
entitled to recover reasonable attorneys' fees. court costs, and reasonably incurred
expenses related to enforcement.

1. MNotice. All notices and communications hereunder shall be in writing and shall be

delivered personally or sent by certified mail. return receipt requested, addressed o
the parties as follows:
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[Signatures on following pages)
Grantor

The City of Greenville
Attention: City Manager
206 South Main Street

Post Office Box 2207
Greenville, South Carolina 29602
Telephone: 864-467-5700
Fax: Bo4-467-4424
E-mail: imedonoush@ereenvillese, poy
Grantee
Name: Greenville One, LLC
Allention: Robert Hughes
Address: PO, Box 2567
Greenville, SC 29602
Telephone: 864-233-2580 ext. 23
ce
Name: West End Restaurants dba BrickTop's
Allention: Adleen McComick
Address: 4101 Charlotte Pike, Suite 130
Mashville. TN 37209
Telephone: 615-490-9] 28

Either party may change its notice thereol o the party in the Fashion described
above.
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